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VIA EXPRESS MAIL

February 21, 2008

Eurika Dun, Clerk of the Board
U.S. Environmental Protection Agency
Environmental Appeals Board
1341 G Street, N.W. Suite 600
Washington, D.C. 20005

Re: Citv of Haverhill Wastewater Treatment Facilitv
NPDES Apoeal No. 08-01
NPDES Permit No. MA0101621

Dear Ms. Durr:

Enclosed please find one original and five copies of the Region's Motion to Dismiss the Petition
for Review and Motion to Stay Production of Administrative Record, including one Exhibit and
a certificate of service, in the above-referenced NPDES permit appeal. A copy of the Motion,
Exhibit, and certificate service has also been sent to the Petitioner today.

Thank you for your attention to this matter.

Sincerelv.

Office of Regional Counsel
U.S. Environmental Protection Agency Region I
One Congress Sheet, Suite I 100 (Rr{A)
Boston, MA 021 14
617-918-  1071
Fax:614-918-0071

Enclosures

Fred G. Haffty, Jr., Facility Manager
City of Haverhill Wastewater Treatrnent Facility
40 South Porter Street
Haverhill. MA 01835-7646

cc:
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In the Matter of:

City of Haverhill
Haverhill, Massachusetts

NPDES Appeal No. 08-01
NPDES Permit No. MA0101621

MOTION TO DISMISS THE PETITION FOR REVIEW AND MOTION TO STAY
PRODUCTION OF ADMINISTRATIVE RECORI)

Region 1 ("Region") of the United States Environmental Protection Agency ("EPA')

respectfully moves the United States EPA Environmental Appeals Board ("Board") to dismiss

the Petition for Review ("Petition") of NPDES Permit No. MAO101621 ("Permit") filed by the

City of Haverhill, Massachusetts C'City), in the above-captioned matter. Mr. Fred Haffty, on

behalf of the City, has consented to the Region's request to dismiss the Petition. The Board

should do so because the Petition has become moot following the Region's February 20, 2008

withdrawal of the Perrhit's Nitrogen monitoring requirements, which are the only contestec

conditions of the Permit. The Region also requests that the Board stay its requirement that the

Region submit relevant portions ofthe administrative record and a certified index ofthe entire

administrative record, pending its decision on the Motion to Dismiss the Petition.

DISCUSSION

On December 5, 2001, the Region reissued NPDES Permit No. MA101621 to the City for

discharges from the Haverhill Wastewater Treatment Facilily. See Attachment to Petition

(Permit pages 1-6). The Permit superseded the permit that had been previously issued by the



Region to the City on June 26, 2003. Pursuant to 40 C.F.R. g 124.19(a), the City on January 3,

2008, petitioned the Board to review the Permit's monitoring requirements for Total Ammonia

Nitrogen, as N, Total Kjeldahl Nitrogen, Total Nitrate, and Total Nitrite set out in Part I.l .A. of

the Permit (collectively the 'Nitrogen monitoring requirements"). See Petition at 1-2;

Attachmenl to Pelition at p. 3.

The Regional Administrator has authority to withdraw the permit or portions thereof at

any time prior to the Board issuing a decision to grant or deny review, provided notification is

provided to the Board and any interested parties. See 40 C.F.R. $ 12a.19(d); In re Washington

Aqueduct Water Treatment Plant. NPDES Appeal No. 03-07, slip op. at 2 (EAB, December 15,

2003) (noting that an EPA regional offrce's right to withdraw is absolute). Indeed, here the

Region has determined to withdraw the contested Nitrogen monitoring requirements, and by

letter dated February 20, 2008, the Region notified the Board and the City ofthis determination

to withdraw the only contested provisions of the Permit. See Exhibit I (Notice of Contested and

Uncontested Conditions, and of Withdrawal of Permit Conditions).

The Region intends to further evaluate the need to impose Nitrogen monitoring

requirements. If the Region later determines that the Nitrogen monitoring requirements are

necessary, the Region will prepare a draft permit modification including such requirements, and

will release it for public notice and comment; the Region may also request information pursuant

to Section 308(a) of the Clean Water Act (33 U.S.C. $ 1318(a).

Because the Region has withdrawn the Nitrogen monitoring requirements, which are the

only conditions in the Permit contested by the City in its Petition, the Board should dismiss the

City's appeal of the Nitrogen monitoring requirements as moot.



Furthermore, the Regiop requests relief from the Board's requirement that the Region

include with its response "relevant portions ofthe administrative record . . . together with a

certified index of the entire administrative record." Letter from Eurika Durr, Clerk of the.tsoard,

to Carl Dierker, Regional Counsel, EPA Region 1, dated January 7,2008,at l; see also

Environmental Appeals Board Practice Manual at 36. In light of the clear threshold basis for

dismissal, compiling and certifuing the administrative record would serve little purpose and be

unduly burdensome. The Region therefore requests that the Board stay this requirement pending

its decision on dismissing the Petition on the grounds ofmootness.

RNQUESTED RELIEX'

The Region, with the consent of the City, respectfully requests tlre Board to dismiss the

City's appeal of the contested Nitrogen monitoring requirements on the grounds that it is moot.

If the Board declines to do so, the Region requests 45 days from the date of the notice of the

Board's decision to prepaxe a response to the Petition.

The Region also requests that the Board stay its requirement that the Region submit

relevant portions ofthe administrative record and a certified index of the entire administrative

record, pending its decision on the Motion to Dismiss the Petition. If the Board declines to

dismiss the Petition as moot, the Region requests 45 days from the date ofnotice ofthe Board's

. 
decision to prepare the relevant portions ofthe administrative record and a certified index of the

entire record.

Respectfully submitted,

Jonathan
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Offrce of Regional Counsel
U.S. Environmental Protection Agency Region I
One Congress Street, Suite I 100 (RAA)
Boston, MA 021 14
617-918-1071
Fax:617-918-0071

Dated: Februarv 21. 2008
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EXHIBIT 1

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION I

ONE CONGRESS STREET SUITE 1  1OO
BOSTON, MASSACHUSETTS 021 14-2423

February 20, 2008

Eurika Dun, Clerk of the Board
U.S. Environmental Protection Agency
Environmental Appeals Board 1 103B
Ariel Rios Building
1200 Peruisylvania Avenue, N.W.
Washington, D.C. 20460-000 1

Fred G. Haffty, Jr., Facility Manager
City of Haverhill
Haverhill Wastewater Treatment Facility
40 South Porter Street
Haverhill, MA 0183 5-7646

Apps-Ll!-qlrberlllDElq!:o I
Notice of Contested and Uncontested Conclitions of NPDII.S Perrnit MAO101621
and of Withdrawal of Pcrmit Condilions

Dear Ms. Durr and Mr. Haffty

By letter dated January 2, 2008, tv1r. Haffty filed, pursuant to 40 C-F.R- $ 124.19(a), a Petition fbr
Review (the "Petition") of NPDES Permit MAO101621 (the "Permit") reissued by the New
England Regional Office of the U.S, llnviromnental Protection Agency (the "Region") to the City
of Haverhill (the "City") on December 5, 2007. Mr. Haffty's January 2, 2008 Petition was
received by the Environrnental Appeals Board on January 3, 2008.

The City's Petition involves only the monitoring requirernents lbr Total Ammonia Nitrogen, as
N, Total Kjeldahl Nitrogen, Total Nitrate, and Total Nitrite sel out in Part I.1.A. of the Permit
(colleolively the "Nitrogen monitoring requiretnents"). Pursuant to 40 C.F.R, $ 124.16(a)(2)(jl),
this letter nolifies you of my determination that only the Nitrogen monitoring requirements are
stayed during the pendency of this appcal. All other conditions ofthe Permit are uncontesled and
severable from the Nitrogen monitoring requirements. Thus, all of the other conditions are not
stayed and r.vill become l'ully effective enforocable obligations o1'the Permit effective on April 1,
2008, as provided by 40 C.F.R. $ I za. I 6(a)(z)(i).

Fur1henlorc. the l{egion hereby rvitl.rdlarvs the Nitlogen monitoring requiretrents, q4rich are the
only contested conditions ol'the Pennit. Thus, effective as o1'the date of this Notice, the
Nitrogen rnonitoring requiremcnts are no longer conditions of the Permit, The Region intcnds to
further evaluatc rvhether there is a need Lo ir.npose Nitrogen monitoring requir elrrents. Ifthe

Re:



Region determines such Nitrogen monitoring requirements to be necessary, the l{egion may
for public comrnent a draft permit rnodification, or request information pursuant to Section
308(a) of the Clean Water Aot (33 U.S.C. l i  1318(a)).

Ifthe Region subsequently determines that a permit nrodillcation is necessary, the drali permit
modification will proceed through the sane process of pubtic comment and opportunity for a
public hearing as would apply to any other permit rnodiflcation subject to 40 C.F.R. lJart 124.
Those portions ofthe Permit that are not withdrawn, which include the entire Pern.rit except lor
the Nitrogen monitoring requirements, shall continue to remain in effect.

If you have any questions regarding this correspondence, please feel free to contact Jonathan
Binder, the Region's legal counsel in this matter, at 617-918-1071, or Roger Janson, in our
Office of Ecosystem Protection, at 617-918-1621.

Sincerelv.

rssue

q----,., J*;:+
Robefl W. Vamey
Regional Administrator

cc: Jonathan Binder, EPA
Doug Corb, EPA
Denny Dart, EPA
Roger Janson. EPA



In re: Citv of Haverhill Wastewater Treatment Facilitv
NPDES Appeal Number 08-01

CERTIF'ICATE OF' SERVICE

I hereby certifr that I served the foregoilg Motion to Dismiss the Petition for Review and Motion
to Stay Production of Administrative Record in the above-captioned matter on this 21"'day of
February 2008, to the following persons in the manner described below:

One Original and
Five Copies by Exlress Mail

Copy by First Class Mail, postage prepaid

Dated: February 21,2008

Eurika Durr, Clerk ofthe Board
U.S. Environmental Protection Agency
Environmental Appeals Boarc
l34l G Street, N.W. Suite 600
Washinglon, D.C. 20005

Fred G. Haffty, Jr., Facility Manager
City of Haverhill Wastewater Treatment Facility
40 South Porter Street
Haverhill, MA 0l 835-7646

Office of Regional Couusel
U.S. Environmental Protection Agency Region I
One Congress Street, Suite I 100 (Rr\A)
Boston, MA 021 14
617 -918-107 |
Fax: 614-918-0071


